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Decision is affirmed on reconsideration 
where the protester has not shown any error 
of law or fact which would warrant reversal 
of the decision. 

Rirdsboro Corporation (Birdsboro) requests 
reconsideration of our decision in Birdsboro Corporation, . We dismissed as B-218100, Feb. 11, 1985, 85-1 C.P.D.  11 
untimely Birdsboro's protest that certain solicitation 
requirements under the first step of a two-step, formally 
advert i sed procurement preclude Birdsboro from part ic ipat-ing 
in the procurement. The procurement was for a new turbine 
for the Snettisham Powerplant (Snettisham). Birdsboro 
argues that our decision was erroneous. 

- 

'vJe affirm our decisicn dismissing Birdsboro's protest. 

In our decision, we found that Birdsboro's protest 
against the allegedly restrictive specifications and the 
failure to require castings to be of domestic origin was 
apparent from the face of the solicitation and that, under 
our R i d  Protest Regulations, BirdsSoro wa8 required to pro- 
test these step-one solicitaticn improprieties before the 
closing date for receipt of initial proposals. Thus, we 
concluded that Birdsboro's protest concerning the allegedly 
defective specifications was untimely. 

Birdsboro contended that it did not learn of its 
bases of protest regarding the specifications until at least 
January 2 4 ,  1985. In this connection, Rirdsboro asserted 
that by December 21, 1 9 8 4 ,  as a result of congressional 
inquiries to the Department of Defense (DOD) on its behalf, 
it first became aware that the solicitation permitted use of 
imported castings contrary to stated DOD policy that 
castings be procured domestically. 
December 21, a l s o  after receipt of initial technical pro- 
psals, Rirdsboro requested that the firmy Corps of Engineers 
(Corps) amend the solicitation to require only domestic 
castings in accordance w i t h  DOE policy. 

By letter dated 
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B i r d s b o r o  a l s o  s t a t e d  t h a t ,  o n  J a n u a r y  2 4 ,  i t  m e t  w i t h  
r e p r e s e n t a t i v e s  o f  t h e  DOD O f f i c e  o f  I n s p e c t o r  General .  A t  
t h a t  t i m e ,  B i r d s b o r o  s t a t e d  i t  f i r s t  l e a r n e d  o f  t h e  f i n d i n g s  
o f  a n  O f f i c e  o f  I n s p e c t o r  G e n e r a l  a u d i t  r epor t  i s s u e d  o n  
November 11, 1 9 8 4 ,  w h i c h  w a s  c o n c u r r e d  i n  by t h e  DOD O f f i c e  
o f  t h e  Under  S e c r e t a r y  o f  D e f e n s e  f o r  R e s e a r c h  a n d  E n g i n e e r -  
i n g .  The  report  c o n t a i n e d  a f i n d i n g  t h a t  t h e  s p e c i f i c a t i o n s  
were r e s t r i c t i v e .  A l s o ,  B i r d s b o r o  w a s  a d v i s e d  t h a t  t h e  
Under  S e c r e t a r y  had  d e t e r m i n e d  t h a t  t h e s e  r e s t r i c t i o n s  were 
n o t  t o  b e  u s e d  a g a i n .  B i r d s b o r o  a s s e r t e d  t h a t  o n  
J a n u a r y  2 9 ,  i t  d i s c o v e r e d  t h a t  t h e  O f f i c e  of t h e  I n s p e c t o r  
G e n e r a l  had  a d v i s e d  t h e  Corps  t o  c a n c e l  t h e  s u b j e c t  
s o l i c i t a t i o n .  B i r d s b o r o  a l s o  c o n t e n d e d  t h a t  i t  was a t  t h i s  
t i m e  t h a t  i t  l e a r n e d  t h a t  t h e  Corps d i d  n o t  i n t e n d  t o  amend 
t h e  s o l i c i t a t i o n  to  r e q u i r e  d o m e s t i c  c a s t i n g s .  B i r d s b o r o  
d e t e r m i n e d  t h a t ,  b a s e d  o n  t h i s  i n f o r m a t i o n ,  i t  had 
s u f f i c i e n t  g r o u n d s  t o  p ro te s t  t h e  s o l i c i t a t i o n  and  f i l e d  a 
p ro te s t  w i t h  o u r  O f f i c e  o n  J a n u a r y  3 1 ,  1985.  

W e  c o n c l u d e d  t h a t  a l t h o u g h  t h e  re lease o f  t h e  DOD 
i n v e s t i g a t i o n  r e s u l t s  and  i n f o r m a t i o n  c o n c e r n i n g  DOD p o l i c y  
may h a v e  p r e c i p i t a t e d  B i r d s b o r o ' s  p r o t e s t ,  t h e  release of 
t h i s  i n f o r m a t i o n  d i d  n o t  p r o v i d e  a new t i m e l y  b a s i s  o f  p r o -  
t e s t  o r  o t h e r w i s e  e x c u s e  B i r d s b o r o  f r o m  o u r  t i m e l i n e s s  
rules. I n  o u r  v i e w ,  t h e  f a c t  r e m a i n e d  t h a t  t h e  s o l i c i t a t i o n  
p r o v i s i o n s  t o  w h i c h  B i r d s b o r o  o b j e c t e d  were a p p a r e n t  f r o m  
t h e  s o l i c i t a t i o n  a n d  B i r d s b o r o  d i d  n o t  p ro t e s t  t h e s e  p r o v i -  
s i o n s  b e f o r e  t h e  i n i t i a l  c l o s i n g  d a t e  f o r  rece ip t  o f  
p r o p o s a l s .  

I n  a d d i t i o n  t o  r e a s s e r t i n g  t h a t  i t  d i d  n o t  l e a r n  of i t s  
b a s e s  o f  p ro tes t  u n t i l  l a t e  J a n u a r y ,  B i r d s b o r o  now a d v i s e s  
t h a t  p r i o r  t o  t h e  c l o s i n g  d a t e  f o r  rece ip t  of i n i t i a l  pro- 
p o s a l s  o n  O c t o b e r  2 8 ,  1 9 8 4 ,  i t  was a d v i s e d  b y  c o n g r e s s i o n a l  
r e p r e s e n t a t i v e s  t h a t  a DOD o f f i c i a l  had  r e p r e s e n t e d  t o  them 
t h a t  t h e  domest ic  r e s t r i c t i o n s  w h i c h  a l l e g e d l y  p r e c l u d e d  
B i r d s b o r o  f r o m  c o m p e t i n g  were o n l y  a p p l i c a b l e  t o  new t u r b i n e  
p r o c u r e m e n t s  s u c h  a s  t h e  S n e t t i s h a m  p r o c u r e m e n t ,  t h a t  t h e s e  
r e s t r i c t i o n s  would  n o t  be c o n t a i n e d  i n  f u t u r e  s o l i c i t a t i o n s  
f o r  r e h a b i l i t a t i o n  and  m o d e r n i z a t i o n  of 360 e x i s t i n g  t u r b i n e  
o p e r a t i o n s  a n d ,  s p e c i f i c a l l y ,  t h a t  B i r d s b o r o  would  be  per- 
m i t t e d  t o  c o m p e t e  €or  t h e  " C h i e f  J o s e p h "  t u r b i n e  m o d e r n i z a -  
t i o n  p r o j e c t  w o r t h  S 2 0  m i l l i o n  c o m p a r e d  to  t h e  S n e t t i s h a r n  
p r o j e c t  e s t ima ted  a t  $ 2  m i l l i o n .  A l s o ,  B i r d s b o r o  w a s  t o l d  
t h a t ,  u n d e r  t h e  S n e t t i s h a m  s o l i c i t a t i o n ,  domest ic  c a s t i n g s  
wQuld  h e  r e q u i r e d  a n d ,  t h u s ,  a p p a r e n t l y ,  B i r d s b o r o  was l e d  
t o  b e l i e v e  t h a t  i t  would  h e  e l i g i b l e  €or  s u b c o n t r a c t  w o r k  
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u n d e r  t h i s  c o n t r a c t .  As a r e s u l t ,  B i r d s b o r o  d e c i d e d  it was 
i n  B i r d s b o r o ' s  best i n t e r e s t  t o  allow t h e  s u b j e c t  
s o l i c i t a t i o n  t o  p r o c e e d .  

t h e  c l o s i n g  d a t e  t h a t  t h e  d o m e s t i c  r e s t r i c t i o n s  would  a p p l y  
t o  a l l  r e h a b i l i t a t i o n  a n d  m o d e r n i z a t i o n  p ro jec ts  a n d ,  t h u s ,  
B i r d s b o r o  wou ld  b e  d e n i e d  t h e  o p p o r t u n i t i e s  p r o m i s e d  t o  
compete o n  upcoming  p r o c u r e m e n t s  f o r  m o d e r n i z a t i o n .  
B i r d s b o r o  a l s o  asser ts  t h a t  it was n o t  u n t i l  December, a s  
p r e v i o u s l y  s t a t e d ,  t h a t  i t  became aware t h a t  t h e  Corps d i d  
n o t  i n t e n d  t o  i m p l e m e n t  a domestic c a s t i n g  r e q u i r e m e n t .  
B i r d s b o r o  c l a i m s  t h a t  i t  b a s e d  i t s  d e c i s i o n  n o t  t o  f i l e  a n y  
p r o t e s t  b e f o r e  t h e  c l o s i n g  d a t e  o n  i t s  r e a s o n a b l e  r e l i a n c e  
o n  t h e s e  DOD s t a t e m e n t s .  

A c c o r d i n g  t o  B i rdsboro ,  it w a s  a d v i s e d  s h o r t l y  a f t e r  

W i t h  r e g a r d  t o  t h e  l a c k  o f  a r e q u i r e m e n t  t h a t  c a s t i n g s  
be  o f  d o m e s t i c  o r i g i n ,  B i r d s b o r o  a c k n o w l e d g e d  i t  was aware 
of t h i s  a l l e g e d  d e f e c t  f r o m  t h e  f a c e  o f  t h e  s o l i c i t a t i o n ,  
b u t  t h a t ,  i n  e f f e c t ,  i t  r e l i e d  o n  r e p e a t e d  DOD a s s u r a n c e s  
made p r i o r  t o  t h e  c l o s i n g  d a t e  t h a t  d o m e s t i c  c a s t i n g s  would  
be r e q u i r e d .  T h e  c o n f l i c t  b e t w e e n  t h e  s o l i c i t a t i o n  a n d  
DOD's r e p r e s e n t a t i o n s  was a p p a r e n t  prior t o  t h e  c l c s i n g  d a t e  
and  B i r d s b o r o  d i d  n o t  p r o t e s t  t h i s  i n c o n s i s t e n c y  bt f o r e  t h e  
c l o s i n g  d a t e .  Assuming t h a t  B i r d s b o r o  r e a s o n a b l y  'iad a 
r i g h t  t o  r e l y  o n  t h e  DOD s t a t e m e n t s  t h a t  i t  would  c h a n g e  t h e  
r e q u e s t  for  p r o p o s a l s  ( R F P )  t o  r e f l e c t  D O D ' s  p o l i c k - ,  i n  o u r  
v i e w ,  o n c e  t h e  a g e n c y  p r o c e e d e d  w i t h  t h e  c l o s i n g  da--e 
w i t h o u t  t a k i n g  c o r r e c t i v e  a c t i o n  o n  t h i s  mat ter ,  u - .de r  o u r  
B i d  P r o t e s t  P r o c e d u r e s  (now R e g u l a t i o r L s ) ,  Bi rdsbor . )  had  1 0  
w o r k i n g  d a y s  f r o m  t h e  c l o s i n g  d a t e  t o  p ro te s t  t h e  f s i l u r e  t o  
amend t h e  RFP. I n s t e a d ,  Bi rdsboro  d i d  n o t  t ake  a n y  a c t i o n  
u n t i l  mid-December when i t  r e c e i v e d  ; u r t h e r  a c k n o w l e d g m e n t  
of  DOD's p o s i t i o n  f r o m  t h e  u n d e r  S e c r e t a r y ,  a p o s i t i o n  
B i r d s b o r o  a d m i t s  i t  was aware o f  p r i o r  t o  t h e  c l o s i n g  d a t e .  

T h e  f a c t  t h a t  t h e  U n d e r  S e c r e t a r y  c o n f i r m e d  i n  w r i t i n g  
a f t e r  t h e  c l o s i n g  d a t e  t h a t  t h e  s o l i c i t a t i o n  s h o u l d  require 
domes t i c  c a s t i n g s  does n o t  p r o v i d e  a new g r o u n d s  f o r  pro- 
t e s t ,  b u t  f u r t h e r  s u p p o r t  f o r  a p r o t e s t  g r o u n d  Birdsboro 
s h o u l d  h a v e  p r o t e s t e d ,  a t  t h e  l a t e s t ,  w i t h i n  10  w o r k i n g  d a y s  
o f  t h e  c l o s i n g  d a t e .  I t  is  w e l l  s e t t l e d  t h a t  t h ?  , a c t  t h a t  
a p r o t e s t e r  c o n t i n u e s  t o  p u r s u e  a m a t t e r  w i t h  t h e  a g e n c y  
f o l l o w i r , g  i n i t i a l  a d v e r s e  a g e n c y  a c t i o n  does n o t  e x t e n d  t h e  
t i m e  f o r  p r o t e s t i n g  t o  GAO. T r a n s  A i r  C o n d i t i o n i n g ,  
R - 2 1 4 2 5 9 ,  S e p t .  2 6 ,  1 9 8 4 ,  8 4 - 2  C.P.D. \I 359. T h u s ,  
a i r d s b o r o ' s  c o n t i n u e d  d i a l o g u e  w i t h  t h e  a g e n c y  t h r o u g h  
J a n u a r y  25 d i d  n o t  a l t e r  i t s  r e s p o n s i b i l i t y  t o  c o n f o r m  to  
t h e  f i l i n g  r e q u i r e m e n t  o f  s e c t i o n  2 1  i n  p r o t e s t i n g  t o  ou r  
O f f i c e .  
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w i t h  r e g a r d  to  t h e  d o m e s t i c  r e q u i r e m e n t s  w h i c h  
Birdsboro asser ts  a re  r e s t r i c t i v e ,  w e  f i n d  n o  b a s i s  t o  
r e v e r s e  o u r  p r i o r  f i n d i n g  t h a t  t h i s  i s s u e  i s  u n t i m e l y .  
B i r d s b o r o  was o n  n o t i c e  o f  t h e  r e s t r i c t i v e  n a t u r e  of t h e  
s p e c i f i c a t i o n s  pr ior  t o  t h e  s t e p - o n e  c l o s i n g  d a t e .  The  
i n f o r m a t i o n  B i r d s b o r o  o b t a i n e d  a f t e r  t h a t  c l o s i n g  d a t e ,  
i n c l u d i n g  t h e  DOD I n s p e c t o r  G e n e r a l ' s  r epor t ,  s u p p o r t s  
B i r d s b o r o ' s  c o n t e n t i o n  c o n c e r n i n g  t h e  s o l i c i t a t i o n  
p r o v i s i o n s ,  b u t  Bi rdsboro  c o n c e d e s  i t  knew p r i o r  t o  t h e  
c l o s i n g  d a t e  t h a t  these p r o v i s i o n s  res t r ic ted  its 
p a r t i c i p a t i o n  i n  t h e  p r o c u r e m e n t .  We f u r t h e r  n o t e  t h a t  DOD 
n e v e r  r e p r e s e n t e d  i t  would  c h a n g e  t h e s e  p r o v i s i o n s  f o r  t h e  
S n e t t i s h a m  p r o c u r e m e n t ,  b u t  i n s t e a d  a d v i s e d  t h a t  o t h e r  
f u t u r e  p r o c u r e m e n t s  would  n o t  c o n t a i n  these r e s t r i c t i o n s .  
T h u s ,  R i r d s b o r o ,  i n  i t s  d i s c r e t i o n ,  e l e c t e d  n o t  t o  p r o t e s t  
t h i s  i s s u e  w h i c h  it c o n c e d e s  was known t o  i t  before t h e  
c l o s i n g  d a t e  i n  t h e  e x p e c t a t i o n  t h a t  i t  would  r e c e i v e  a n  
o p p o r t u n i t y  t o  p a r t i c i p a t e  i n  o t h e r  p r o c u r e m e n t s ,  w h i c h  may 
s t i l l  b e  t h e  case. I n  a n y  e v e n t ,  w e  f i n d  n o  b a s i s  to  
c o n s i d e r  t h i s  u n t i m e l y  p r o t e s t  i s s u e  w h i c h  Birdsboro c l e a r l y  
c o u l d  h a v e  r a i s e d  t i m e l y ,  b u t ,  a s  a matter o f  b u s i n e s s  
j u d g m e n t ,  d i d  n o t .  

F i n a l l y ,  B i r d s b o r o  re i te ra tes  i t s  p r e v i o u s  a r g u m e n t  
t h a t  t h i s  p r o t e s t  s h o u l d  be c o n s i d e r e d  u n d e r  t h e  
" s i g n i f i c a n t  i s s u e "  e x c e p t i o n  to  ou r  t i m e l i n e s s  r u l e s .  
B i r d s b o r o  a r g u e s  t h a t  t h e  I n s p e c t o r  G e n e r a l ' s  f i n d i n g s  w h i c h  
B i r d s b o r o  s t a t e s  s u p p o r t  i t s  p r o t e s t  p r o v i d e  t h e  b a s i s  f o r  
i n v o k i n g  t h e  s i g n i f i c a n t  i s s u e  e x c e p t i o n .  A s  w e  s t a t e d  i n  
our d e c i s i o n ,  t h e  " s i g n i f i c a n t  issue" e x c e p t i o n  is n o t  
a p p l i c a b l e  t o  p r o t e s t s  w h i c h  i n v o l v e  a matter w h i c h  h a s  b e e n  
c o n s i d e r e d  o n  t h e  mer i t s  i n  p r e v i o u s  d e c i s i o n s .  The  i s s u e  
r a i s e d  here t h a t  a s o l i c i t a t i o n  p r e c l u d e s  a f i r m ' s  
p a r t i c i p a t i o n  i n  a p r o c u r e m e n t  is one w e  p r e v i o u s l y  h a v e  
considered.  T h e  I n s p e c t o r  G e n e r a l ' s  report ,  w h i l e  i t  may 
s u p p o r t  t h e  p ro t e s t e r ' s  c o n t e n t i o n ,  does n o t  a f f e c t  o u r  
c o n c l u s i o n  t h a t  t h e  i s s u e  is n o t  a s i g n i f i c a n t  o n e  u n d e r  o u r  
d e c i s i o n s .  - See S w i n t e c  C o r p o r a t i o n - - R e c o n s i d e r a t i o n ,  
B-212395.7 ,  J u l y  3 ,  1 9 8 4 ,  84-2 C . P . D .  11 12 .  

A c c o r d i n g l y ,  s i nce  R i r d s b o r o  h a s  n o t  r a i s e d  a n y  new 
f a c t s  o r  d e m o n s t r a t e d  a n y  errors o f  law or f a c t  w h i c h  would 
cause u s e  t o  r e v e r s e  or m o d i f y  o u r  d e c i s i o n ,  o u r  dec i s ion  is  

~ 

a f f i r m e d .  Ray S e r v i c e  Company--Request f o r  R e c o n s i d e r a t i o n ,  
B-215959.2,  Sept .  11, 1 9 8 4 ,  84-2 C . P . D .  1i 2 8 4 .  

H a r r y  R. V a n  C l e v e  
G e n e r a l  C o u n s e l  




